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STATE OF W SCONSI N ) I N SUPREME COURT
State of W sconsin, FILED
Plaintiff - Respondent, MAR 20, 1997
V. Marilyn L. Graves
Clerk of Supreme Court
Madison, WI

Marqui s D. Rosenbur g,

Def endant - Appel |l ant.

APPEAL from a judgnent and an order of the circuit court for

Washi ngton County, James B. Schwal bach, Judge. Reversed.

M1 WLLIAM A BABLI TCH, J. Marquis D Rosenburg
(Rosenburg), appeals his conviction for escape from custody,
pursuant to Ws. Stat. 8 946.42 (1993-94). \While Rosenburg was a
probati oner on work-release from the county jail, he failed to
return to jail. As a result, he was convicted of escape.

Rosenburg appeals his conviction, relying on State v. Schaller,

70 Ws. 2d 107, 233 N W2d 416 (1975), which held that a
probati oner confined in a county jail as a condition of probation
could not be convicted of escape for failure to return from work
rel ease. The State of Wsconsin (State) contends that the
| egi sl ature’s 1983 anendnents to the probation statute overrul ed
Schal |l er and, hence, bring Rosenburg’s failure to return to jail
within the purview of the escape statute. We di sagree. e
conclude that the 1983 anmendnents to the probation statute did

not affect the escape statute in any way relevant to this case
1
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and, therefore, Schaller governs the escape statute that was in
ef fect when Rosenburg committed the act for which he was charged
and convicted of escape.® Accordingly, we reverse.

12 The relevant facts are not in dispute. As a result of
his four msdeneanor convictions, Rosenburg was placed on
probati on. As a condition of probation, the circuit court
ordered himto serve 11 nonths in the Washington County jail with
wor k-rel ease privileges pursuant to Ws. Stat. 8§ 973.09(4)(1993-
94), cited below.? On August 13, 1994, while on work-rel ease
Rosenburg failed to return to jail. Consequently, the State
charged himw th escape.

13 Rosenburg noved to dismss the charge, relying on
Schaller, 70 Ws. 2d 107. The circuit court denied Rosenburg’s
nmotion, concluding that the legislature’s 1983 anendnents to the
probation statute functionally overruled Schaller. Foll owi ng a
bench trial, Rosenburg was convicted of escape. On appeal, the
court of appeals certified the matter to this court asking us to
determ ne whether the |legislature’s 1983 anendnents to the

probation statute overrul ed Schall er.

! Rosenburg was charged and convicted under Ws. Stat.
8 946.42 (1993-94). The escape statute was anmended in 1996
Because the question is not before us, we decline to rule on the
i npact the 1996 anendnents have on Schall er

2 Section 973.09(4), Stats., provides in relevant part:

The court nmay also require as a condition of
probation that the probationer be confined during
such period of the term of probation as the court
prescri bes, but not to exceed one year. The court
may grant the privilege of leaving the county
jail, Huber facility or tribal jail during the
hours or periods of enploynent or other activity
under s. 303.08(1)(a) to (e) while confined under
this subsection
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14 The issue before us is whether the 1983 anendnents to
the probation statute nodified the effect of our interpretation
of the escape statute in Schaller, i.e., whether the 1983
amendnents to the probation statute nake a probationer subject to
the escape statute for failure to return to jail from work
rel ease when he or she is subject to an order of confinenent as a
condition of probation.

15 The interpretation of a statute is a question of [|aw
whi ch we review de novo without deference to the decisions of the
| ower courts. Eby v. Kozarek, 153 Ws. 2d 75, 79, 450 N. W 2d 249
(1990).

16 The cardinal rule in statutory interpretation is to

di scern the intent of the legislature. Scott v. First State Ins.

Co., 155 Ws. 2d 608, 612, 456 N.W2d 152 (1990). W ascertain
| egislative intent by examning the |anguage of the statute, as
well as its scope, history, context, subject matter, and purpose.

Id.; see also Voss v. Gty of Mddleton, 162 Ws. 2d 737, 749,

470 N.W2d 625 (1991). When determning legislative intent, we
must assune that the | awmakers knew the law in effect at the tinme

they acted. MIwaukee v. Kilgore, 193 Ws. 2d 168, 183, 532

N. W2d 690 (1995).

M7 The escape statute in effect at the tine of the 1983
amendnents had been interpreted by this court in Schaller. Thus,
we begin our analysis with an exam nation of Schaller, in which
we concluded that probationers serving tinme in jail as a
condition of probation cannot be convicted under the escape
statute. Next, we exami ne the probation statute in effect when
Schaller was decided and the 1983 anendnents to the probation

statute. Finally, we consider whether the 1983 anmendnents to the
3
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probation statute affected our interpretation of the escape
statute.

18 In Schaller, the court interpreted the escape statute.
Schaller, 70 Ws. 2d 107. Schaller held that a probationer,
confined to jail as a condition of probation, was not subject to
the escape statute for failure to return to jail from work
release. 1d. In reaching its conclusion, the court |ooked at
the | anguage of the escape statute which stated that it governs
persons in custody. 1d. at 110. The statute defined “custody”
as the “"actual custody’ of an institution [or of] a peace
officer or institutional guard and °‘constructive custody’ of
prisoners out si de t he institution.” W s. St at.
8 946.42(5)(b)(1973-74). The escape statute explicitly referred
to the custody of probationers: “[custody] does not include the

custody of a probationer or parolee by the departnent of health

and social services or a probation or parole officer unless the

prisoner is in actual custody . . . .” Schaller, 70 Ws. 2d at

110 (enphasi s added).

19 The Schaller court concluded that a probationer is in
actual custody only during periods of actual confinenent. 1d. at
113. During periods of release, the ~court concluded, a
probationer was within the statutory exception to "custody," and,
therefore, could not comnmt an “escape” during such a release.
Id.

10 Construction given to a statute by the suprenme court

beconmes part of the statute unless the |egislature subsequently

anmends the statute to effect change. State ex rel. La Follette

v. Crcuit Court, 37 Ws. 2d 329, 341, 155 N W2ad 141, 147

(1967). The substantive | anguage of the escape statute pertinent
4
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to this action did not change between the tinme of our
interpretation of the escape statute in Schaller and the facts
that gave rise to this case. Thus, the matter would seemto be
resol ved. However, the State argues that it is the anmendnent to
the probation statute that alters our interpretation of the
escape statute in Schaller. The interaction of two statutes can

create an anbiguity in the law. Wss v. Al bee, 193 Ws. 2d 101

110, 532 N W2d 444 (1995). Ergo, we examne the probation
statute in our interpretation of the escape statute.
11 At the tinme of Schaller, the probation statute read in

rel evant part:

The court may also require as a condition of
probation that the probationer be confined in the
county jail between the hours or periods of his
enpl oynent during such portion of his termof probation
as the court specifies, but not to exceed one year and
the court shall require him to pay the costs as
provided in s. 56.08(4). Wil e confined pursuant to
this subsection he shall be subject to all the rules of
the jail and the discipline of the sheriff.

Ws. Stat. 8 973.09(4)(1973-74). In 1983, the legislature

anmended the probation statute to read in relevant part:

The court may also require as a condition of
probation that the probationer be confined during such
period of the term of probation as the court
prescribes, but not to exceed one year. The court may
grant the privilege of leaving the county jail :
during the hours or periods of enploynent or other
activity under s. 56.08(1)(a) to (e) while confined
under this subsection. The court may specify the
necessary and reasonable hours or periods during which
the probationer may |eave the jail . . . or the court
may del egate the authority to the sheriff. . . . Wile
subject to this subsection, the probationer is subject
to s. 56.08(1), (3) to (6), (8 to (12) and (14), al
the rules of the county jail, Huber facility or tribal
jail and the discipline of the sheriff.

1983 Ws. Acts 104, 8 1; 254, §8 5; 538, § 260 (enphasis added).

Ws. Stat. 8§ 973.09(4)(1983-84). The anended probation statute

gives the sheriff nore control over the probationer. It allows
5
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the sheriff, wunder Ws. Stat. § 303.08(10), to discipline the

probationer by refusing to permt himor her to leave jail for
work rel ease. The State argues that this new power to discipline
the probationer, by denying him or her permssion to |eave the
jail for work release, gives the sheriff constructive custody of
probationers during work rel ease periods. The State argues that
this nodification in custodial control wundermnes Schaller’s
anal ysis of the escape statute. W disagree.

12 The | anguage in the escape statute that was applied to
Rosenburg expressly applies only to the probationer who is in
actual custody. Ws. Stat. 8 946.42(1)(a)(1993-94). Under
Schal l er, Rosenburg’s failure to return to jail at the end of his
work day is not a violation of the escape statute because he was
not in actual custody.

13 Therefore, the only issue 1is whether the 1983
anendnents to the probation statute in sone way nodify our
interpretation of the escape statute. W nust presune that the
| egi sl ature was aware of our decision in Schaller when it anmended
the probation statute. Kilgore, 193 Ws. 2d at 183.

114 The plain |anguage of the anmended probation statute
reveals no hint of legislative intent to alter Schaller’s
interpretation of the effect the escape statute has on
probati oners who fail to return fromwork rel ease.

15 Nor does the legislative history of the 1983 anmendnents
indicate that the |egislature anended the probation statute in
response to Schaller. Indeed, the legislative history of the
amendnents to the probation statute does not reflect any intent
to alter the |law of escape. On the contrary, the |legislative

history of these anendnents indicates that the legislature's
6
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actions were notivated by a desire to ease adm ni strative burdens
of the probation system and to harnonize the sheriff’s
adm ni stration of the work-rel ease program

116 In sum we find nothing in the |anguage, or the
| egi sl ative history of the anmended probation statute, to indicate
an intent by the legislature to affect our holding in Schaller.
The court’s construction of a statute wll stand unless the
| egi sl ature specifically changes the particular holding. Gty of

Muskego v. Godec, 167 Ws. 2d 536, 545, 482 N.W2d 79, 83 (1992).

We conclude that the legislature did not change our holding in
Schaller when it enacted the 1983 anendnents to the probation
statute.

17 W note that in 1996, the |egislature anended the
escape statute. 1995 Ws. Act 154. Wiile the 1996 anendnent is
not applicable to Rosenburg because his failure to return to jail
occurred in 1994, the language and history of the new escape
statute indicate that the legislature itself believed that the
1983 anendnents to the probation statute did not affect the
escape statute. The Legislative Reference Bureau’s analysis of

the 1996 anmendnent provide:

This bill rmakes various changes relating to
persons who are confined in a jail or simlar facility
as a condition of probation:

2. Current law provides penalties for persons who

escape from custody. The prohibitions apply to a
person on probation only when the person is in actua
custody, such as in custody in a jail. This bill makes

a probationer subject to the escape law at all tines
when he or she is subject to an order of confinenent as
a condition of probation.

118 We are careful to note that the legislative history of

the 1996 anendnents is not dispositive of the legislature' s
7
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intent in 1983. Nonet hel ess, this clear expression of
| egislative intent to change the escape statute reinforces our
concl usi on.

119 We conclude that the 1983 anendnents to the probation
statute did not nodify Schaller. Therefore, we hold that the
escape statute in effect at the tine Rosenburg failed to return
to jail did not apply to a probationer who failed to return to
jail while released from the sheriff’s actual custody. Hence,
Rosenburg did not fall within the purview of the escape statute
when he was convicted for failure to return to jail from work
rel ease. Accordingly, we reverse.

By the Court.—Order and judgnent reversed.



